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Introduction

This submission is in response to the Request for Early-Warning Measures/Urgent Action Procedures
to the United Nations Committee on the Elimination of Racial Discrimination, in review of the

United States of America and the federal government’s obligation to the International Convention
on the Elimination of All Forms of Racial Discrimination (ICERD). As a signatory to the ICERD, the
United States is under an obligation to prohibit and eliminate racial discrimination in all its forms
(Article 2, 111) as defined by the ICERD. The Convention defines racial discrimination (Article 1, 11 1)
as distinctions, exclusions, restrictions, or preferences based on race which have “the purpose or
effect” of nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, of human
rights and fundamental freedoms in any field of public life. The ICERD’s definition of discrimination
is unequivocal: effects and racially disparate outcomes caused by individual or institutional practices
and policies are of primary concern.

In the United States, racial inequalities and disparities stem from policies and practices that
perpetuate structural racialization. Structural racialization is a “set of practices, cultural norms, and
institutional arrangements that are both reflective of and simultaneously help to create and maintain
racialized outcomes in society.”" In the context of the US, the outcomes of structural racialization
generate and extend preexisting racial and ethnic inequalities that hinder access to equitable
services, resources, and opportunities, such as housing, healthcare, drinking water and sanitation,
education, economic opportunities, freedoms and rights as enshrined in the US Constitution. As a
result, the federal government’s responsibility to provide all its citizens and residents with equal
access to adequate life opportunities requires the establishment of a more holistic and equitable
treatment in the design of public policy and implementation.

Although racism in the United States is often viewed as a product motivated by individual racial
animus, racial inequalities and disparities are ultimately a byproduct of structural racialization,
institutionalized by way of policies and practices at the local, state, and federal levels. The three case
studies provided in this submission—addressing issues related to water security, housing policy, and
Islamophobic measures and policies—offer evidence of the ways in which unjust structures ultimately
perpetuate racial and ethnic inequalities in the United States. The policies, practices, cultural norms,
and institutional arrangements that establish the foundations for structural inequalities are reflective
of, and continue to perpetuate, the cycle of racialized outcomes that obstruct equal opportunity and
access to public health, housing, religious freedom, and unbiased treatment in the US.

Importantly, for the US to maintain its commitments to the ICERD, as well as to strengthen its efforts
to eliminate all forms of racial and ethnic discrimination, the federal government needs to ensure
equitable access—regardless of race, ethnicity, gender, sexual orientation, disability, or religious
beliefs—to social, political, economic, legal, and health related rights and opportunities. This applies
to private and public spaces, institutions, government bodies, and programs that implement
policies, and practices that have historically disenfranchised, and continue to disenfranchise,
people of color, low-income communities, people with disabilities, and other social groups by way

of providing unequal treatment and access to fundamental rights. These rights include access to
clean water and water sanitation, appropriate housing, as well as freedom of religion, and freedom
from discrimination. As such, the executive and legislative authorities are obliged to examine and
restructure the ways in which opportunities and resources are provided to the American public. This
includes enhancing coordination between federal, state, and local governing bodies to ensure that
both targeted and universal interventions are implemented to eliminate racial and ethnic inequalities
and discriminatory practices.

The issues addressed in this submission reference the United States’ failure to uphold ICERD Article
2 and Article 5, and evidence how structural inequalities and discriminatory practices are preventing
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equal access to drinking water and wastewater services, housing, as well as the right to freedom of
religion, and freedom from discrimination.

Water Security

Affordable Drinking Water and Wastewater Services

Studies have found that areas where people most often experience affordability barriers to accessing
water and sewage systems are also areas where there are higher populations of people of color, people
in poverty, disabled people, and people with higher rates of enrollment in public service programs.?
These “pockets of water poverty” are consistently characterized in this way. A notable demonstration
of this national trend is the regional drinking and wastewater system in southeast Michigan—notable
because of the extreme scale of water shutoffs in the city of Detroit and the shifting of the drinking
water system away from the regional system in the city of Flint.?

In a United States Environmental Protection Agency (US EPA) study of 795 utilities, 228 utility services
offered some form of affordability plan—only 28 percent of the sample.“ Households struggling with
affordability are underrepresented in institutions that determine rate structures and other procedures
for utilities. These are the same groups that are on the lower side of a number of disparities—in
income, wealth, and in political power. Public utilities are natural monopolies that function with
ostensibly neutral and objective processes that are universal and “colorblind” with the intention

to treat everyone the same. In execution, these universalist policies often perpetuate disparities

and end up providing greater outcomes to the groups that are already better served by dominant
institutions. The case of southeast Michigan is instructive in this context. If the southeast system’s
administration fails to create a targeted rate structure and adequate affordability programs—and

if the administration pursues universal policy to treat municipal retail customers and system users
with the same brush, it will neglect important differences and fail to respond adequately and fairly to
the different ways some places and groups of people relate to their water and sewer services. Such

a failure will not only perpetuate households’ water poverty, but will also increase water insecurity
throughout the system. The cascading effects of water poverty will undermine public health and
environmental quality throughout the region.

Fundamentally, water shutoffs due to an inability to pay the cost of service signal a structural problem.
These structural problems include design flaws in local service rate structures and affordability
programs. However, a decade of government cuts in funding for public services and widening racial
wealth and income inequality have weakened the capacity for local governments to sustain effective
rate and affordability programs. This is particularly the case in the aftermath of the Great Recession,®
beginning in 2008, from which many places have yet to recover. ©

Public financing of local drinking and wastewater systems falls disproportionately to local
governments and the public utility.” Local governments provide 98 percent of public investment

in the nation’s water and sewer systems.® The federal government is funding only one-third of the
nation’s water utility capital needs, estimated to be $123 billion per year over the next 10 years.®
The great demand for investment is clear and many utility systems face difficulty in financing the
necessary improvements. The extreme needs for revenue and investment can be hindered by some
circumstances that are increasingly common across the US—unfair fees or credit ratings associated
with municipal bond markets, declining population numbers in service areas, and decreasing
household financial health.

The spread of residential water shutoffs as an incentive to pay assumes that households can afford
to pay. Residential water bills have risen consistently since 2010—and annual increases have varied
between 3 percent and 9 percent.’® Between 2010 and 2015, there was an overall 41 percent rise
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in bills for both water and sewer utility services." The majority of residential water shutoffs are due

to arrears accumulated by households’ inability to pay, not a lack of willingness to pay or the “free
rider problem” as articulated in neoclassical economics.’”? Water and sewer utilities in the US are
considered natural monopolies and rate setting is typically dominated by studies that measure users’
willingness to pay (WTP) for water. However, as wealth, wage, and income inequality accelerates
across the US, rates for water and sewer utilities set according to WTP™ is entirely mismatched to the
empirical reality that shows some people are simply unable to pay." These studies have also shown
that lower income households are most sensitive to increasing water rates—meaning that if there are
any changes in the rates these are the households most likely to use less. In the context of extreme
austerity and a lack of federal funding, the dominant cost recovery rate setting model neglects the
profound role of water and sewer utilities in public health and other cascading effects inaccessibility
can create.®

Physiological Health Effects of Inaccessible Drinking and Waste Water

Water shutoffs can threaten public health™ and exacerbate or deepen racial and ethnic disparities in
health outcomes. Studies overwhelmingly confirm the links between water scarcity and a variety of
health issues.” The link between living without access to drinking water or wastewater services and
vulnerability to a number of illnesses is well-documented and studied with consistent findings across
the globe.

A primary risk associated with water scarcity is dehydration. It can have lasting effects on individuals’
health, including intensifying existing health problems. Moreover, poor hygiene resulting from

lack of water access can spread and create a variety of health problems, such as skin diseases and
gastrointestinal issues, as handwashing is the first line of defense against several communicable
diseases. Lacking water in the home can also negatively impact nutrition, as the preparation of
healthier foods is particularly dependent upon water.

In the case of Detroit, there is little scholarly study of the effects of water shutoffs and public health,
although there is an abundant body of knowledge on the effects of access to water and the health
impacts of water insecurity. An abstract of an unreleased study by the Henry Ford Health System’s
Global Health Initiative offers a preliminary analysis of the effects of shutoffs on public health in
Detroit. The study examined 37,441 cases of water-related illnesses at Henry Ford Hospital between
January 2015 and February 2016. Researchers found that patients with water-related illnesses were
1.48 times more likely to live on a block that had experienced water shutoffs.”® These findings are
consistent with the large body of literature of drinking water and wastewater insecurity globally.

There are also a variety of mental health issues associated with water poverty, and water deprivation
can exacerbate existing mental health problems as well.” For example, irregular bathing and
sanitation can lead to anxiety as well as other forms of emotional distress, and can create lasting
feelings of shame and negatively affect people’s sense of self-worth. In these ways and others, the
suspension of residential drinking water and wastewater services creates lasting mental and physical
stress for individuals that has measurable effects on the body. The “toxic stress” associated with

the cascading effects of shutoffs must be considered when appraising the health costs of water
deprivation.

Avariety of studies have discussed the way in which toxic stress contributes to disparate health
outcomes for people?® —in particular for poor people and people of color.?' The day-to-day stressors
of living as a person who is considered “other” and deprived of resources and opportunities have
demonstrable physiological effects. This chronic stress may be related to experiencing micro-
aggressions, persistent unemployment, residential segregation, and subpar educational options.
While studies have not explicitly examined the relationship between toxic stress and water scarcity,
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the connection is plausible. This is especially true when considering the way in which water access is

a precondition for other negative outcomes associated with “toxic stress” and increased allostatic
load, a term used to describe physiological effects of long-term exposure to stressful experiences that
change the body’s production of particular hormones. Triggers for increased toxic stress and negative
impacts on individual allostatic load include maintaining family cohesion, housing, healthy food, and
health.

Additionally, as Child Protective Services (CPS) considers homes without access to running water to
be unfit environments for children, water shutoffs can break up families.?2 Whether or not the child is
actually removed from the house, living with the possibility of separation creates psychic harm and
contributes to an individual’s allostatic load. Living as a child without stable and consistent access
to water constitutes an adverse childhood experience, and studies of adverse childhood experiences
have been shown to correlate with deleterious lifelong physical health outcomes, demonstrating the
increase in risk for future problems as related to health and access to opportunity.2®

The Impact of Drinking and Waste Water on Social Determinants of Health and Housing

Water access is a precondition of human health, and depriving people of it constitutes a violation

of basic human rights. Not only are marginalized groups disproportionately exposed to health risks,
but they also often have limited access to health care. These social determinants of health—that is,
increased exposure to risk and limited access to care—combine to perpetuate disparate outcomes.?*
The wide-ranging health consequences of water deprivation endangers the well-being of individuals,
families, and entire communities.

Past due water and sewer service bills are often associated with housing insecurity. In many cities,
past due bills can be placed as a lien on a home. These liens accelerate the path to foreclosure.

In many cities where the foreclosure crisis still looms large, any additional ingredient leading to
foreclosure makes one’s housing precarious.?® In Detroit, research has documented the ways that past
due amounts on delinquent water bills are rolled over to liens on homes. This lien can then combine
with any other liens and therefore accelerate the process of home foreclosure.?® Foreclosures have a
number of negative outcomes for households and communities at large.

Across the US, there are similar problems with the use of shutoffs to increase system revenue from
people who cannot pay and a lack of mechanisms to appeal or suspend a shutoff. In the course of

our research we have not found any appeal process that effectively prevented a shutoff in the case

of an inability to pay—although we did find examples of income-based repayment plans and other
arrangements for short-term or one-time reductions. Interviews with people who have had their
drinking water shut off demonstrate that many repayment or installment plans do not offer terms that
are affordable for residents.

Upscaling the federal government’s investment in the nation’s water and sewer systems can have

a macroeconomic expansionary effect.?’ The federal government could close the gap between its
current investment in drinking and wastewater infrastructure, and the government’s measure of what
is necessary over the next 10 years. If the estimated investment gap were closed, it would result in over
$220 billion in total annual economic activity to the country. Once established, these investments
would generate and sustain approximately 1.3 million jobs over the next 10-year period. Furthermore,
the value of safe provision, delivery, and treatment of water to customers results in significant

avoided costs for businesses that would otherwise have to provide their own water supplies. These
investments would save US businesses approximately $94 billion a year in sales in the next 10 years
and as much as $402 billion a year from 2027 to 2040.28
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Addressing Water Security and Structural Inequalities through Federal Government Investments

Federal investments should be made, but should also be designed to ameliorate the consequences of
structural racism within the US. Designing the scale and scope of large investments can be informed
by the funding program’s impact in perpetuating structural racism in the US. In this respect, it is
instructive to consider the structural racial implications of the American Recovery and Reinvestment
Act of 2009 (ARRA).2° The ARRA stimulus was among the largest undertaken by the nations belonging
to the Organization for Economic Cooperation and Development, helping to pull the US economy out
of the ditch of recession. The many programs and subsidies that composed the stimulus provided

a laboratory for analysis of policy formulation and implementation.*® The ARRA program is widely
thought to have contributed to economic stability in the aftermath of 2008’s economic crisis.
However, the program was not designed in such a way that the funding package was also able to
address the legacy of structural racialization in the US.*"

Channeling the funding through existing program design may meet the technical needs of system
upgrades, but it will not contribute to addressing fundamental problems of water poverty that are
rooted in the legacy of race in the US. The program design would need to be targeted to different
places and designed to build capacity at the local level for groups of people who are currently
experiencing the harms of poverty. This would include, for example, designing projects to include job
training and expanding educational opportunities to prepare unemployed or underemployed workers
with the skills required for these projects.®?

This type of funding could be accomplished through a massive expansion of the State Revolving Funds
(SRF) administered by the EPA and its state-level counterparts. The design of the funding should be
targeted to publicly owned, managed, and operated system infrastructures as an effort to increase the
multiplier effect in local economies and to ensure that public dollars are not misdirected to subsidize
private corporate enterprise that have acquired exceptionally valuable public assets.

Currently, SRF programs funds are not always fully expended on an annual basis. However, this should
not indicate that the financial needs of systems in the state are met. Rather, it is often the case that
the terms of funding through SRF programs are such that communities are still unable to afford
absorbing the costs of a system improvement—even with the help of SRF. This means that the SRF
program itself needs to be redesigned, in addition to substantially increasing the amount of funding
for SRF programs. The funding available through such an increase should be able to apply to ordinary
costs including operation, management, and replacement.

Recommended Questions

1. Given the economic stabilizing effect of the American Recovery and Reinvestment Act of 2009
and given the positive multiplier effects of federal investment in drinking and wastewater, how will
the United States government design similar legislation that address the problems of drinking and
wastewater systems while also addressing the legacy of racial harm associated with water poverty,
including health outcomes?

2. Inregards to the federal government’s investment in drinking and wastewater infrastructure, what
steps can be taken by the government to make funding available to support the design of rate
systems that accomplish goals of cost recovery, conservation, and affordability?

3. What steps can be taken by the federal government to fund and build job training components for
drinking and wastewater infrastructure so that a funding increase could better target employment
barriers that exist most acutely in Black communities?
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Recommendations

1. Massively increase federal funding for only publicly-owned, managed, and operated drinking water
and wastewater infrastructure across the country.

2. Design funding strategies to expand local adaptation to the climate crisis. The climate crisis will
greatly impact the needs for water and sanitation systems throughout the US, and climate crisis
mitigation efforts are particularly valuable to Black communities within the US.

3. Extend funding to users who are not part of a connected water and sewer system. This accounts for
people in rural or remote areas who maintain and build their own wells and septic systems,
systems which are difficult for households to update and maintain.

Housing Equity

The Disparate Impacts of Inequitable Access to Housing

The disparate impact of housing instability, unaffordability, and access to housing on people of color
in the United States is a violation of Article 5 of the International Convention on the Elimination

of All Forms of Racial Discrimination. The concerns previously raised by the Committee on the
Elimination of Racial Discrimination - the persistence of racial discrimination in access to housing,
the high degree of racial segregation and concentrated poverty, and discriminatory mortgage lending
practices - remain not just inadequately addressed, but even more pressing amidst current crises of
involuntary residential displacement and homelessness that disproportionately impact communities
of color. Across the US, a lack of affordable housing and adequate protection of tenants’ rights is
stripping communities of color of their wealth, harming health and well-being, restricting access to
opportunities and resources, generating new patterns of racial and economic segregation, and further
entrenching existing racial inequity.

The market and existing public policy do not offer adequate solutions to these injustices, and
government has not only failed to protect and provide for those affected, but continues to facilitate
racial inequality through laws that encourage the unfettered commodification of housing, which
directly undermine the right to an affordable, safe, and stable home.

Racial Disparities in Access to Homeownership, Affordable Rental Housing & Homelessness

In the United States, access to housing, as well as the material benefits of property ownership, remain
deeply racialized. As of 2017, white households have significantly higher homeownership rates than all
other racial groups (72 percent - compared to 41 percent of Black households, 54 percent of American
Indian or Alaska Native households, 60 percent of Asian households, 41 percent of Native Hawaiian or
Pacific Islander, and 47 percent of Latinx households).3® Differential access to homeownership across
generations is both a consequence and driver of a widening racial wealth gap. According to a January
2019 report by the Institute for Policy Studies, the median wealth of Black families is $3,600, and the
median wealth of Latino families is $6,600 - compared to $147,000 for white families (equivalent to
just 2 percent and 4 percent of the median wealth of white families, respectively).®* Furthermore, 37
percent of Black families and 33 percent of Latinx families have zero or negative wealth, compared to
just 15.5 percent of white families.3®

With homeownership out of reach for many, people of color comprise the majority of the US renter
population and are disproportionately affected by the insecurity and lack of affordability facing
tenants. Black and Latinx renter households face higher rates of housing cost burden (55 percent and
54 percent) than their white counterparts (43 percent).®® Many face impossible choices - choosing
between rent or other necessities like food and healthcare; accepting an extreme rent increase or
moving far away, only to spend hours commuting to work; or moving into inadequate or unsafe spaces
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- often leaving them one unexpected rent hike or additional financial expense away from eviction,
displacement, or homelessness. The disparate impact of homelessness on people of color is extreme;
according to the US Department of Housing and Urban Development (HUD), four in ten people
(219,809 individuals) experiencing homelessness in 2018 were Black, “considerably overrepresented
compared to their share of the US population, 13 percent.” By comparison, HUD notes, “while
comprising nearly half of the homeless population, people identifying as white were underrepresented
compared to their share of the US population (72 percent).”s”

US Government (In)Action Undermining the Equal Right to Housing

Despite the well-documented racial disparities in access to affordable housing, the United States
government has reversed much of its progress toward advancing fair housing and the overall right
to housing that was reported on in its 2014 report to the Committee on the Elimination of Racial
Discrimination.

In 2018, US Secretary of Housing and Urban Development Ben Carson halted the implementation of
the Affirmatively Furthering Fair Housing Rule (AFFH), which was only first finalized in 2015 under the
administration of President Barack Obama to clarify the responsibility of all levels of government in
implementing the Fair Housing Act of 1968. The federal administration has also advocated to further
diminish federal investments in affordable and public housing programs that have already been
severely underfunded for decades, which is part of a broader budgetary proposal that policy experts
from the Center on Budget and Policy Priorities state “would make poverty more widespread, widen
inequality and racial disparities, and increase the ranks of the uninsured.”3®

At the same time, the US government has facilitated the financialization of housing - the treatment
of housing as a commodity, investment vehicle, and means of extracting profit, rather than a home
and aright - through corporate deregulation, tax breaks and incentives to property owners and Real
Estate Investment Trusts (REITs), and direct fiscal support to private equity firms.®® This directly limits
availability of affordable housing supply and promotes instability*° and unaffordability for renters,
while increasing wealth of property owners and corporate investors.'

In their March 2019 letter to the US Government, Leliani Farha, the UN Special Rapporteur on the
right to adequate housing, and Surya Deva, the Chair-Rapporteur of the Working Group on Business
and Human Rights, point out that the financialization of housing has disparately impacted Black
households and neighborhoods. They note that corporate landlords are concentrating their property
acquisitions in neighborhoods of color, with some of their highest levels of activity in communities
that are over 70 percent African-American.“? Enabling this model, which involves acquiring
“undervalued” and/or foreclosed homes, maximizing profits through constant rent increases, and
aggressively evicting tenants who are often unable to afford the increased housing costs, directly
contradicts the government’s obligation under the Convention on the Elimination of All Forms of
Racial Discrimination.*®

This discriminatory system relies upon the vulnerability of tenants, which exists in many cases through
government inaction. Instead of proactively safeguarding the right to housing, many states are
actually preventing local jurisdictions from taking action themselves. For example, the Local Solutions
Support Center reports that 31 of 50 states have some form of legislation that either prohibits or limits
local governments’ ability to regulate residential rents,** and the national government has failed to
encourage these states to shift course.*®

All levels of government have also failed to adequately respond to the human rights concerns raised
regarding the treatment of individuals experiencing homelessness. In a September 2018 report

to the UN General Assembly, the Special Rapporteur on adequate housing documented the “cruel
and inhuman treatment” of individuals living in US encampments in San Francisco and Oakland,
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California, who have been denied access to water, sanitation, and basic services in attempts to
discourage them from residing in encampments. She noted that this is a “violation of multiple human
rights, including the rights to life, housing, health and water and sanitation.” US cities have also
criminalized people experiencing homelessness for conducting basic human functions like sleeping
and sitting in public places, which both the Special Rapporteur on adequate housing*® and the Special
Rapporteur on extreme poverty and human rights highlight as serious human rights concerns.”

Prioritizing housing as a human right is essential to achieving racial justice. This will require greater
commitment by the national government as well as leadership in coordinating with local, regional, and
state governments. Through its failure to protect tenants, ensure the dignity of people experiencing
homelessness, and affirmatively pursue equitable access to homeownership, the US government
currently falls short of its obligations to prohibit and eliminate racial discrimination in all its forms and
guarantee the right of everyone, without distinction to race, to enjoy the right to housing under Article
5 of the International Convention on the Elimination of All Forms of Racial Discrimination.

Recommended Questions

1. How will the United States government address the growing housing affordability crisis affecting
renters throughout the country to ensure that its impacts are not in conflict with the United States’
obligation under the ICERD?

2. What specific actions will the United States government take to effectively enforce the national
Fair Housing Act of 1968 and continue the implementation of the Affirmatively Furthering Fair
Housing rule?

3. What actions will the United States government take to protect the human rights of all people
experiencing homelessness, and more specifically, what targeted approaches will be taken
to address the disproportionate impact of homelessness on African Americans?

Suggested Recommendations

1. That the United States government reform national fiscal priorities and tax code in order to
promote the stability of tenants, the use of housing as a place to live rather than a commodity, and
equitable distribution of public goods and services.

2. That the United States government work with state and local governments to protect tenants from
exploitative practices of landlords in the rental housing market, including unjust evictions and rent
increases beyond fair market return.

3. That the United States government prohibit policies that criminalize people experiencing
homelessness, and invest in the expansion of social housing - including public housing, community
land trusts, and non-profit housing - to ensure that an adequate supply of affordable housing exists
for those left out of the market.

. Discriminatory Impacts of Islamophobia

The Rise of Islamophobia in the United States

The current political climate in the United States reflects a new reality influenced by a populist
leadership that colludes with a reemergence of white supremacy.“® Contemporary political conditions,
political rhetoric, state legislation, and government policies are being used to drive a wedge

between indigent working-class white people and people of color, while simultaneously increasing
fearmongering,*® xenophobia, and anti-Muslim sentiment®® in US society. Collectively, the conditions
of economic austerity, as well as the perceived threat and anxiety of a changing demographic, and the
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growing influence of white nationalist and extreme right movements in the US, have conveniently led
to the scapegoating of immigrants and minority populations for economic and social instabilities.5’
Consequently, many individuals and groups in the US have been engaged in hostile behavior toward
the other in order to preserve an imagined “American” way of life.

The campaign rhetoric of President Donald Trump, in which he called for a “total and complete
shutdown of Muslims entering the United States”®2 and the multiple executive orders known as the
Travel Ban, along with the undercurrent of religious and racial anxieties motivated and manipulated
by political and cultural leaders, has led to the intensification of anti-Muslim sentiment and
Islamophobia in the US. The disparate impacts of Islamophobia range from attempts to undermine
Muslim Congresswomen Ilhan Omar and Rashida Tlaib,*® to ushering in anti-Muslim policies at the
state and federal levels, such as 223 anti-Sharia bills and President Trump’s Travel Ban. Importantly,
these federal and state policies undermine the civil and constitutional rights of Muslims in the United
States and compromise the US government’s compliance with the ICERD, notably Article 2, 111(c), and
Article 5 (d)(vii).

For nearly two decades, and spanning three US presidencies, the federal government, states, and
local authorities have infringed on the religious freedoms of its Muslim citizens and lawful residents
by enacting policies and practices that disproportionately discriminate against Muslims. These
policies subject Muslims to unwarranted surveillance, profiling, exclusion, and discrimination along
the lines of race, ethnicity, national origin, and religion.%* President Trump has continued this legacy
by emboldening white nationalists and refusing to condemn white supremacy, as evidenced by his
response to the Charlottesville “Unite the Right Rally” in 2017 and the Christchurch mosque shootings
in 2019, while bolstering anti-Muslim and xenophobic policy proposals at both the federal and state
levels.®® This is further substantiated by the 2017 Presidential Proclamation 9645, known as the
Travel Ban or otherwise referred to by the American Civil Liberties Union (ACLU) and others as the
Muslim Ban,® and is the newest addition to the list of 15 federal measures that attempt to legalize
discrimination against Muslims.?” The Travel Ban clearly demonstrates the US government’s violation
of its international human rights obligations as the ban disproportionality discriminates against
Muslims on the basis of race, religion, and national origin.®®

Perhaps one of the most evident markers of increased Islamophobia at the structural level is the

rise of anti-Sharia legislation in the US. Since 2010, the increase of anti-Sharia legislation in the US
state legislatures has served to violate the rights of Muslim Americans,*® as the laws violate religious
freedom as afforded by the First Amendment of the US Constitution and unnecessarily prevent
Sharia from being invoked in US courts. Furthermore, the development of organized anti-Muslim
efforts and the rise of contemporary Islamophobia in US state legislatures through the collusion of
state lawmakers and anti-Muslim activists, portrays Muslims and Islam as both incompatible with,
and a threat to, American values. This serves as an indicator that the US government is complicit and
failing to adhere to its own obligations under the ICERD as well as ICCPR. As noted in the Human
Rights Committee’s Concluding Observations from 2014, the Committee observed that the federal
government needs to “‘give greater effect to the Covenant at federal, state, and local levels, taking into
account that the obligations under the Covenant are binding on the State party as a whole.”®°

Current US Federal Government Policy and Practice

The US government and state lawmakers have spurred anti-Black, anti-immigrant, anti-Muslim, and
anti-refugee grassroots mobilizations and legislation at an unprecedented level, which has further
increased racial prejudice and animosity on the ground.®' For example, on September 24, 2017,
President Trump announced the third version of the Travel Ban,®? or what is commonly known as
“Muslim Ban 3.0,” which varied from the previous executive orders in regards to the list of banned
countries and the immigrant and non-immigrant visa restrictions for those countries.®® The current
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version of the Travel Ban indefinitely restricts travel to the United States for nationals of seven
countries: Iran, Libya, North Korea, Somalia, Syria, Venezuela, and Yemen. Five of the seven countries
are identified as Muslim majority countries. The nationals of each country are subject to specific
country-by-country travel restrictions as is outlined in the Proclamation,®* with exceptions and
waivers established by the Proclamation.®®

On June 26, 2018, the US Supreme Court upheld the Presidential Proclamation 9645 by a 5-4 vote
in the case Trump v. Hawaii. The Travel Ban has received widespread criticism, and a number of UN
human rights experts have expressed deep concerns regarding the Executive Order.?® In the most
recent round of hearings, Supreme Court Justice Sonia Sotomayor criticized the Supreme Court’s
ruling on the ban, stating that “the Proclamation was motivated by hostility and animus toward the
Muslim faith” and went on to highlight that the Travel Ban “now masquerades behind a fagade of
national-security concerns.”®” In her sharp dissent® Justice Sotomayor drew parallels between the
Trump v. Hawaii decision and the case of Korematsu v. United States,* the notorious ruling that
upheld the detention of Japanese-Americans during World War II.

The numerous iterations of the Travel Ban have made longstanding US immigration laws invalid by
creating unwarranted chaos and obstacles for US citizens and lawful permanent residents (LPRs or
Green Card holders) to reunite with family members.”® The current Travel Ban restricts more than
access and ability to travel, as it endangers the benefits that US citizens and LPRs enjoy by indefinitely
separating families, forcing family members to await reunification in conflict zones or other precarious
situations, where health, education, and economic stability are compromised.” As a result, these
statutory protections and benefits are no longer available to the majority of US citizens whose family
members come from the above-mentioned five Muslim-majority countries.”? Furthermore, the ban
circumvents US immigration law, which forbids discriminatory practices, such as nationality-based
discrimination, when considering the issuance of immigrant visas.”

For these nationals, the Proclamation provides few exceptions to the Travel Ban restrictions, and the
only option available for most new and existing applicants to travel to the United States is through a
waiver process.”* The Proclamation contains a waiver provision that specifies authority to consular
officers and Customs and Border Protection officials to, at their discretion, grant visa waivers to the
Travel Ban on a case-by-case basis for individuals otherwise blocked from entry to the US.” To qualify
for a visa waiver, the applicant must demonstrate to the consular officer or Customs and Border
Protection official that: 1) denying entry would cause undue hardship; 2) entry would not pose a
threat to national security; and 3) entry would be in the national interest.” The visa waiver provision
has received much condemnation, and several civil rights groups, private citizens, and members

of Congress have petitioned the administration to release more information regarding the opaque
implementation of the Proclamation’s waiver provision.””

A case in point, which drew international criticism and attention to the validity of the Travel Ban and
the visa waiver process was a 2018 lawsuit filed by the Council of American-Islamic Relations (CAIR)
on behalf of Shaima Swileh, a Yemeni woman who sued the Trump administration to enter the US and
be reunited with her husband and two-year-old son, Abdallah Hassan. Abdallah was receiving medical
treatment in the US for a terminal genetic brain disorder. Swileh and her husband, Ali Hassan, a US
citizen, were married in Yemen, and in 2016 the couple fled to Egypt to escape the war when their

son was eight months old. Since 2017, the couple had been trying to get a visa for Swileh so the family
could relocate to the US with their son, whose health was deteriorating.”® In 2018, Ali Hassan brought
their son to the US for much needed medical treatment, but Swileh was barred from entering the US
due to President Trump’s Travel Ban. Swileh applied for a visa waiver and waited more than a year

to receive a decision for her request.” She was later granted a visa following the emergency federal
lawsuit filed by CAIR on her behalf against the US government and arrived to the US with only a matter
of days to spend with her son before his death.®° The CAIR lawsuit documented how the US embassy
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ignored over 28 pleas and attempts for help regarding her request for a visa waiver, including requests
filed by the family’s previous attorney to expedite her case, which evidenced medical documentation
showing the severity of her son’s illness.®!

The UN Human Rights Committee, in their recently-released “List of issues prior to submission of the
fifth periodic report of the United States of America,” specifically asks the United States government
to address the ability of individuals to obtain visas under the Travel Ban, as well as to address the
visa-waiver process, which has a rejection rate of 98 percent.®2 The Committee also requests that
the US Government indicate how the Travel Ban is congruous with the non-discrimination and non-
refoulement stipulations of the International Covenant on Civil and Political Rights.®*

Current US State Legislatures’ Policies and Practices

Still, discriminatory, anti-Muslim sentiment and policy is not limited to the US federal government, as
has been demonstrated by the rise in anti-Muslim state legislation that has spread across the nation.
Since 2010 there have been 223 anti-Sharia bills introduced in 43 state legislatures. Of the 223 bills
introduced, 20 bills have been enacted into law. In addition to stoking an unwarranted fear of Islam
and Muslims, the impacts of the anti-Sharia legislation strip Muslims of their legal rights as afforded
by the US Constitution’s First Amendment, as these laws unnecessarily prevent Sharia from being
invoked in US courts by preventing state judges from considering foreign laws in their rulings.®* For
example, the laws single out Sharia and violate the First Amendment by treating one belief system

as suspect, and therefore prohibiting Muslims from the free exercise of their religion to enter into
contracts that are enforced by Sharia regarding family law, estate planning, business dealings, and
other agreements. What’s more, the ACLU recognizes that anti-Sharia bills are intolerant of those who
practice the Muslim faith, and that such legislation creates significant unintended consequences for

Anti-Sharia Legislation Introduced and Enacted in the US State Legislatures from 2010-2018

QUICK FACTS

223 Bills introduced
LE G END 203 Bills not enacted
P Numb_e_r_ofBiIIs
20 . " YEnacted 2 Bills enacted
1 1 lntroducd_'dx ' in 13 states
‘\5.&‘ haas institute Z Not Enacted . .
i mERewRmNESGEY . .. 43 States introduced bills
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all Americans that engage in family matters that involve foreign law—such as international marriages
and adoptions—and these laws undermine the ability of courts to interpret laws and treaties regarding
global business, as well as international human rights.®® The underlying issue is that anti-Sharia
legislation threatens the civil and constitutional rights of all Americans,®® as the laws violate religious
freedom, undermine the independence of the US courts, alter routine decisions made by courts, and
place a blanket prohibition on courts in recognizing foreign or international laws and treaties.?”

The only anti-Sharia legislation to have been reversed was the Oklahoma “Save our State
Amendment” which was enacted into law in 2010, and later struck down in August 2013 by a federal
court.®® The lawsuit, Awad v. Ziriax, that led to this reversal challenged the amendment on the
premise that it violated the right to religious liberty as afforded by the Constitution, arguing that the
amendment was framing Muslims as religious and political outsiders and imposing restrictions on
Muslims that are not faced by any other individuals of faiths.®® To date, it remains the only anti-Sharia
act oramendment to have been struck down.®°

Recommended Questions

1. How can the United States government ensure that Presidential Proclamation 9645, including the
visa waiver provision, is not in conflict with the non-discrimination and non-refoulement
provisions of the ICERD?

2. How can the United States government ensure that anti-Sharia laws are not in conflict with the US’
obligations under the ICERD?

3. What evidence is there to prove that Presidential Proclamation 9645 is protecting US national
security, particularly from foreign nationals of the countries listed in the ban?

Suggested Recommendations

1. That the United States government immediately rescind Presidential Proclamation 9645 as
the federal measure discriminates on the basis of race, religion, and national origin, and separates
families; the Proclamation infringes on the human rights of individuals within and outside US
territory, disproportionately affecting Muslims and Muslim refugees.

2. That the United States government establish a visa waiver process that is compliant with the ICERD
and US immigration law, which forbids discriminatory practices, as well as to reconsider cases that
were denied the visa waiver and expedite visas to qualifying families and individuals.

3. That state governments immediately rescind anti-Sharia legislation that have been enacted into
law and implement policies to prevent anti-Sharia legislation from being reintroduced and enacted
as the laws are inherently discriminatory and xenophobic and infringe on the constitutional rights
of Muslims and non-Muslims within US territory, but disproportionately affecting Muslims.

Conclusion

The United States has a responsibility to provide all of its citizens and residents with equitable access
to necessary and adequate life opportunities. Within the US, there are groups and individuals who are
denied fundamental rights and benefits on the basis of their race, ethnicity, gender, sexual orientation,
disability, or religious beliefs. The task of eradicating structural injustices in the US requires a
multifaceted approach that must engage strategies and coordination between federal, state, and local
governing bodies to address the largest forms of discrimination in the US as related to health and
safety, housing, immigration, and freedom from all forms of discrimination.

The issue of water security in the US is one such example in which structural impediments are
preventing equitable access to drinking water and wastewater services. “Colorblind” public utilities
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systems that administer water access operate on universal policies that perpetuate disparities

and structural inequalities, providing greater access and benefits to those already well-served by
dominant institutions. Such systems fail to create a targeted rate structure and adequate affordability
programs that account for important differences in income, physical and mental health, and
geographic location, among other factors that determine how some places and groups of people are
able to connect to water and sewer services. These structural impediments unnecessarily deprive
places, individuals, and families access to water and sewer utilities, which play a profound role in
maintaining and sustaining a healthy, thriving, equitable society. Water security is a necessity for
human health, and denying people water access constitutes a violation of basic human rights, a
violation which the United States government must address and be held accountable to.

Similar to the structural impediments that undermine water security, racial discrimination is
pervasive, and persistent, in access to housing in the United States. Prioritizing housing as a human
right is essential to achieving racial justice, and in order to prioritize housing as a human right, a
greater commitment is required by the US federal government, as well as coordination with local,
regional, and state governments to make this right an achievable reality for all. The government’s
inability to protect tenants, eradicate homelessness, or at the minimum, to ensure the dignity

of people experiencing homelessness, and to establish a system that offers equitable access to
homeownership, is preventing the United States from upholding its obligations to prohibit and
eliminate racial discrimination in all its forms in accordance with the ICERD.

In addition to water security and housing equity, structural racialization in the United States has
enabled the US federal government to institutionalize policies that disproportionately discriminate
against, and “other” Muslims. Since 2001, 15 federal programs and initiatives were implemented

that target and discriminate against Muslim individuals and communities, the most recent of which

is President Trump’s Travel Ban. What’s more, since 2010, 223 anti-Sharia bills have been introduced
and enacted across the US. These bills impose barriers that specifically seek to prevent Muslims from
engaging fully and freely with their religion by way of preventing Sharia from being invoked in US state
courts and by infringing on the rights of Muslims to enter into contracts that are enforced by Sharia.
Such legislation and policies are contributing to racialized structures of exclusion in the United States,
and are preventing the US from maintaining its obligations in accordance with the ICERD.

To uphold the United States’ obligations under the ICERD, the federal government and its legislative
authority need to employ systemic and targeted intervention programs to address structural
inequalities and injustices, as well as cease and rescind discriminatory policies and practices that
single out Muslims. Such actions are paramount in order to eliminate racial and ethnic inequalities
that impede the right to water security, the right to housing, as well as the right to religious freedom,
and freedom from discrimination.
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